kightlaw

October 10, 2023

Melee Dose
7250 S Durango Dr. Ste 130 346
Las Vegas, NV 89113

Sent via email: hello@meleedose.com
Re: Legal Status of THCa in Harvested Hemp

legal status of certain
hemp products, namely hemp containing tetrahya i acid (THCa) in concentrations
that exceed 0.3% by dry weight. The ifi ed is: “Are hemp products,
including harvested hemp flowers a concentrations in excess of
0.3% by dry weight controlle law when their delta-9
tetrahydrocannabinol (delta-9 ions do not exceed 0.3% by dry weight?” As
discussed in this letter, the a i ion j 0”. With respect to harvested cannabis
material, the sole factor tha i i ful hemp and unlawful marijuana is the
concentration of delta-9 THC.

The analysis and
(2014 Farm Act) ent Act of 2018 (Farm Billy?, the federal Controlled
ent Administration’s (DEA) recently published Interim

e Alabama Board of Pharmacy (Letter)®, a DEA letter

gulations by the Food and Drug Administration (FDA).

" https://www. info.gov/content/pka/BILLS-113hr2642ent/pdf/BILLS-113hr2642enr.pdf

2 https://www.congress.gov/115/bills/hr2/BILLS-115hr2enr.pdf

821 U.S. Code § 801 et seq.

4 https://www.deadiversion.usdoj.gov/fed regs/rules/2020/fr0821.htm

5 https://docs.google.com/viewerng/viewer?url=https://cannabusiness.law/wp-content/uploads/DEA-
letter-re-D8-to-Alabama.pdf&hl

8 https://s3.documentcloud.org/documents/21580238/21-7692-shane-pennington-cannabis-seeds-tissue-
genetic-material-11-18-21-signed-1.pdf

" Title 3 of the PA Agriculture Code and the General Permit regarding hemp production published under it
and approved by the US Department of Agriculture (USDA Plan):
https://www.ams.usda.gov/sites/default/files/media/PennsylvaniaHempPlan.pdf
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This letter is solely for Melee Dose, but | have been informed it may be share
All third parties are specifically advised that this letter is not intend
party other than Melee Dose and should not be construed or relied
of the date above.

PART 1- DISCUSSION OF T

called isomers. An isomer is one of two or more ‘€ors S ain the same number of
atoms of the same elements but differ in s j properties.® There are at least

THC) and delta-10 THC (D10-THC,
marketplace. As discussed belo

isomer that is used to determine whether
deral law is delta-9 THC. The quantity and
concentration of other THC | ids and forms of THC, including THCa,

Hemp initially SA, and thus removed from the list of controlled
substances, ct when produced pursuant to a state’s industrial hemp

Seeds thereof and all derivatives, extracts, cannabinoids, isomers, acids,

8 https://www. am-webster.com/dictionary/isomer

® See, eg, this website: https://cannabislifenetwork.com/amount-of-isomers-in-thc/. See also, this website:
https://cannabusiness.law/thc-analogs-a-family-divided/

% Note that, while the concentration of THCa is not relevant in determining the legal status of harvested
hemp or hemp products, it is relevant in determining the legal status of hemp that has not been harvested.
This is because USDA regulations require hemp to be tested for delta-9 THC using a “post-
decarboxylation method” before it can be harvested. Because THCa converts to delta-9 THC when
decarboxylated the THCa concentration of a pre-harvest hemp sample matters. However, and as
discussed in this letter, this only applies to hemp that has not been harvested. It does not apply to
harvested hemp and products made from it. Further reading on this issue, including testing standards, can
be found at the following websites: https://cannabusiness.law/total-thc-and-harvested-hemp/,
https://cannabusiness.law/thca-and-the-dea-rod-breaks-down-the-latest-news/

21 U.S.C. § 802(16)(B): “The term “marihuana” does not include— (i) hemp, as defined in section 16390
of title 7.”




salts, and salts of isomers, whether growing or not, with a delta-9 THC concentration of not more
than 0.3 percent on a dry weight basis.”'? (emphasis added)

The sole distinction between lawful cannabis (hemp) and unlawful cann
concentrations of delta-9 THC in the harvested material. Harvested
concentrations that do not exceed 0.3% is legal hemp. On the ot
with delta-9 THC concentrations that exceed 0.3% is illegal marijua

in relevant part: “No State or Indian Tribe ] > S ation or shipment of hemp or
hemp products produced in accordan , cultural Marketing Act of 1946

(AMA) (as added by section 10113 territory of the Indian Tribe, as
applicable.”™* Although state law ct to hemp and hemp products, it is absolutely
clear that states and Indian tri ansport of them through their borders.

HEMP AND HEMP UL ACCORDING TO THE DEA
. The Interim Fina
The DEA has

August 21, 2
the DEA

nd hemp products are not controlled substances. On
nterim Final Rule (IFR) in the federal register™. In its IFR,

ition of “hemp”, and thus qualify for the exemption from
must not exceed the 0.3% delta-9 THC limit. The definition of
s to state that “all parts of the plant Cannabis sativa L.” and “every
facture, salt, derivative, mixture, or preparation of such plant,” are
olled substances unless they meet the definition of “hemp” (by falling
below th 6 delta-9 THC limit on a dry weight basis)...” (Emphasis added)."®

27 U.S.C. §16390(1)

8 https://cannabusiness.law/thca-and-the-dea-rod-breaks-down-the-latest-news/

" https://uscode.house.gov/statviewer.htm?volume=132&page=4914#

'® “Implementation of the Agriculture Improvement Act of 2018”, Federal Register Volume 85, Number 163
(Friday, August 21, 2020).

'8 https://www.govinfo.gov/content/pkg/FR-2020-08-21/html|/2020-17356.htm




The DEA’s IFR continues by stating that the listing for “tetrahydrocannabinols” (ie, “THC”) under
21 U.S.C. 812(c) “does not include tetrahydrocannabinols in hemp.”

The DEA’s IFR confirms that hemp products, which by definition must contain nonore than 0.3%
delta-9 THC on a dry weight basis, are not controlled substances in the US.

Il. DEA Public Statements
In addition to the IFR, the DEA has indicated in four public statement
cannabis materials are not controlled substances when their delta-
exceed 0.3% on a dry weight basis.

1. DEA’s First Public Statement- Town Hall Meeting

Town Hall with USDA

and DEA” conducted by the Florida Department er Services (FLDACS)
on June 24, 2021. In the Town Hall webinar, the D he following:
“W]hat | want to say, and I’ll be very, At this time, | repeat again, at
this time, per the Farm Bill, the on ubstance is delta-9 THC greater
than 0.3% on a dry-weight basis.
2. DEA’s Second Publ,
The DEA publicly addressed th ious forms of THC in hemp again in the form
of a response letter t armacy (ABOP) dated September 15, 2021.® In
this letter, Terrence,lL. .D. DEA’s Drug and Chemical Evaluation Section of
the Diversion C i e ABOP’s request for the controlled status of delta-
8 THC. After iati gal status of marijuana and hemp, both of which are

botanically

the cannabis plant that have a delta-9 THC concentration of
a dry weight basis meet the definition of “hemp” and thus are not

to remove “tetrahydrocannabinols in hemp” from control. See 21 U.S.C. § 812, Schedule
I(c)(17). As noted, however, “hemp” is defined to “mean the plant Cannabis sativa L. and any
part of that plant, including the seeds thereof and all derivatives, extracts, cannabinoids,

" The pertinent portions of the webinar can be viewed at this website: https:/cannabusiness.law/is-d8-
from-hemp-a-controlled-substance-dea-says-no/

'8 https://albop.com/oodoardu/2021/10/ALBOP-synthetic-delta8-THC-21-7520-signed.pdf




isomers, acids, salts, and salts of isomers, whether growing or not, with a delta-9-
tetrahydrocannabinol concentration of not more than 0.3 percent on a dry weight basis.” 7
U.S.C. 16390. Thus, only tetrahydrocannabinol in or derived from the c is plant—not
synthetic tetrahydrocannabinol—is subject to being excluded control as a
“tetrahydrocannabinolf] in hemp.” (emphasis added)™

3. DEA’s Third Public Statement- Response Letter Reg
Materials

In response to an inquiry regarding the DEA’s interpreta
regarding cannabis the DEA stated in a letter dated January 6, :
extracted from the cannabis plant such as tissue culture ana rial that has a
delta-9-tetrahydrocannabinol concentration of not a ' n a dry weight basis

DEA states: “[CJannabinoids
THC concentration of not

cannabis plant and that have a delta-9

EARH

ght basis meet the definition of ‘hemp’.
HCA, stating:

s directed that, when determining whether a
C concentration is to be tested “using post-

In this p letter, the DEA is clearly referring to hemp that has not been harvested. This
is because WAhi eral law requires the use of a post-decarboxylation test prior to harvesting
hemp, neithe ost-decarboxylation test, nor any test, applies to post-production hemp for the
purposes of determining its control status. The two statutes cited by the DEA in its letter are the

' Ibid.

20 https://s3.documentcloud.org/documents/21580238/21-7692-shane-pennington-cannabis-seeds-
tissue-genetic-material-11-18-21-signed-1.pdf

21 file:///Users/rodkight/Downloads/DEA-THCA-and-HHC-letter.pdf

?2 |bid.



only two places in the Agriculture Improvement Act of 2018, commonly known as the “2018 Farm
Bill”, that the term “post decarboxylation” appears. They both apply solely to hemp production.

production of hemp” within their jurisdictions. The second statutory isi USC §
1639g(a)(2)(B), is similar in that it sets forth the criteria that the USD,

uction” is a
r market, or

The key word in the above provisions is “production”. In t
legal term of art. Under 7 CFR § 990.1, to “produce” means

for cultivation for market, in the United States.” Additionall a “producer”
as “an owner, operator, landlord, tenant, or sharec in‘the risk of producing a
crop and who is entitled to share in the crop avaij farm, or would have

shared had the crop been produced. A producer
hemp means to grow it.

aining delta-8 THC, in the context of a trademark dispute. In its opinion,
at “the only statutory metric for distinguishing controlled marijuana from
a-9 THC concentration level.” (emphasis added)?

23 See footnote 17, above.

24 The following website discusses this issue: https://cannabusiness.law/thca-and-the-dea-rod-breaks-
down-the-latest-news/

%5 AK Futures LLC v. Boyd St. Distro, LLC, 35 F.4th 682 (9th Cir. 2022)



Melee Dose’s products with no more than 0.3% delta-9 THC on a dry-weight basis are not
controlled substances under US federal law. They conform to the Farm Bill, the CSA, and the IFR.
They also comply with the legal metric set forth by the Ninth Circuit Court of Appeals.

CONCLUSION

Harvested cannabis material, including buds and flowers, containing delta-9 T
that do not exceed 0.3% by dry weight are lawful hemp under federal law,
concentrations of THCa or any other cannabinoid. As discussed in this |
supported by all three branches of the federal government: by Congress in
of the Farm Bill, by the Executive in the DEA’s IFR and other public s
courts in the Ninth Circuit ruling.




